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Introduction
New ethical conundrums have arisen in obstetrics in the U.S. since 

Roe v. Wade was overturned. Thus, providers have been ever-increa-
singly challenged with having to know the best means of resolving 
these problems. This piece will review some key and especially more 
subtle, ethical approaches that providers may use to better resolve 
these moral issues. Initially, I will highlight approaches to resolving 
ethical outcomes that providers may not know or may overlook. This 
will include primarily resolving these problems by comparing their 
consequences as opposed to using definitions to resolve them and the 
justifiable use of arbitrary distinctions. I will discuss here as paradig-
matic examples, fetal surgery and the treatment of pregnant persons 
with cancer.

I refer here to the above pregnant patients as pregnant persons. 
This is because persons who become pregnant may be persons iden-
tified at birth as male or female but, later, a different gender identify. 
Talking of pregnant women inherently excludes this group and ex-
plicitly discriminates against them. Researchers may, however, still 
feel it necessary to exclude pregnant persons from a study for scien-
tific reasons, such as their taking hormones such that if they were 
included, this could throw into question the research results. These 
persons could though, even then perhaps still participate by tempora-
rily stopping these meds. There may also be good reasons to not do 
research on some pregnant persons to protect the fetus. This could in-
clude, for example, not doing research that even possibly could cause 
the fetus to feel pain. I shall elaborate on ethical concerns regarding 
research to a greater degree subsequently.  

I will also discuss here how providers may best apply both core 
ethical principles and an additional, adjunctive framework, known as 
the care perspective or ethics of care. I will provide specific examples 
to illustrate each. These examples will include other conflicts between 

fetal and pregnant persons’ interests and what providers should do 
when adult patients they see lack cognitive capacity. This piece will 
finally relate optimal processes these providers might best want to 
consider when they run into ethical conflicts that are more problema-
tic and less easily answered such that reasonable persons might reaso-
nably differ. It is hoped that with the grounding provided in this paper 
that providers may arrive at more complex ethical reflection so as to 
be better able to come out with resolutions best for both pregnant per-
sons and their fetuses. It is also hoped, as the Care Perspective would 
emphasize that, above all said and discussed here and in the clinic, 
pregnant persons, their partners, if they have them, and their providers 
may retain an optimal caring feeling toward each other that begins 
both when they first meet and continues after the patient leaves the 
hospital. This end is often not prioritized but as the Care Perspective 
suggests, may be most important of all priorities over the longer run. 

Material and methods
Providers may encounter seemingly sound ethical rationales that 

they believe they can follow and rely on. Deeper analysis may reveal, 
however, that this is not the case. A representative example showing 
how this can occur involves the society-wide ethical question when, 
if ever, abortion should be permitted. One approach is to answer this 
question by asking when the fetus first becomes a person. This, howe-
ver, pursues only one route to answering this question when there are 
others. Providers may, though, not know that this is the case.

Different ethical approaches to resolving cases

(Must we ask, “When does the fetus become a person to decide 
whether, and if so, when we should permit abortions?)

They will have sought this answer by pursuing what may be re-
ferred to as the “definitional” route. Using this approach, before the 
fetus is “a person”, abortion is permitted; after this, it is not. This 
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Abstract

As new ethical conundrums arise in obstetrics, providers are ever-increasingly challenged 
with having to know the best means of resolving these problems since Roe v. Wade was 
overturned. New ethical challenges have arisen, for example, as to how clinicians should 
respond when patients would need to travel to another state to get an abortion. A second 
illustrative example involves minors. In some states in the U.S., these patients legally 
can request permission from a judge to have an abortion without their having to tell their 
parents. If these adolescents don’t know this, providers must decide whether they should 
take initiative to inform them of this possibility and if so, when. This question is still more 
challenging when these patients, too, live in a state that does not allow them the option of 
abortion. 

Providers confronted with ethical problems such as those above may struggle to determine 
how to best resolve these dilemmas. This piece will review some key and especially more 
subtle, ethical approaches that providers may face to better resolve them. Initially, I will 
highlight approaches to resolving ethical outcomes that providers may not know or may 
overlook. These will include how providers may best apply both core ethical principles and 
an additional, adjunctive framework, known as the care perspective or ethics of care. I will 
provide specific examples to illustrate each.
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definitional approach is, of course, additionally problematic because 
there are different views and different grounds for determining when 
fetuses have become a person. As problematic, however, is that this 
is only one approach to making this determination. Another approach 
might be simply to determine what outcomes we as a society most 
value: Abortions never taking place or abortions being allowed up to a 
point but not thereafter. This point may be and has been, for example, 
when, in most cases, infants can survive outside of the uterus on their 
own. This criterion is also limited since, empirically, this point may 
change. New technologies may, for example, enable newborn infants 
to survive on their own earlier than previously has been the case.1–4

A somewhat analogous question that illustrates this second appro-
ach involves our making criminal laws. Law makers may ask prima-
rily, for example, what outcome they want when someone shoots a 
person who is pregnant and this bullet kills both this person and the 
fetus. Should they be tried for one murder or for two? They may deter-
mine the law here based on what outcome for this offender they favor. 
If taking this alternative approach in determining policy regarding 
abortion, there is no need to first determine when the fetus becomes 
a person. Rather, law proposers need merely decide which approach 
they believe preferable. Providers seeking to decide ethical questions 
by themselves in regard to a patient may similarly then want to ask 
themselves whether there may be different approaches they can use to 
resolve the question before them and if they sufficiently know which 
of these approaches may be preferable and if there is one, why?

Drawing arbitrary lines

(Is it always morally impermissible to draw arbitrary lines as to 
when providers should and shouldn’t perform abortions?)

Here, too, there is a second subtle concern that providers - and 
others - viewing this same question should be aware of. This is, they 
may object to policy makers’ drawing a line at a specific time at whi-
ch an abortion is permitted, as at six months’ gestation. They may 
object, as many have on the ground that this line and thus its effect is 
impermissibly arbitrary. How can it be, they may ask, that one minute 
before six months, an abortion is permitted, but one minute after this, 
it is not? The answer is that it is not unreasonable to draw this arbitrary 
line, because here there are at least two important but mutually exclu-
sive values at stake such that some moral weight may be warranted 
by each and drawing an arbitrary line may be one and even the best 
way to do this. There is, that is, the importance of the sanctity of fetal 
life on one side and pregnant persons’ right to do what they want with 
their own bodies on the other. It may be validly argued that this divi-
ding line should be drawn at a different place or not at all, but placing 
this line somewhere is not on its face irrational or invalid because it 
is arbitrary.

Results
Many ethical questions have arisen in recent years. These have 

involved, for example, new means of contraception, assisted repro-
duction and surrogacy, age, and what to do when patients are addicted 
to drugs which could harm their fetus.5–11 I will not discuss all of these 
here but some questions that involve issues also applicable to other 
cases. 

Fetal surgery

(When, if ever, should providers be unwilling to perform fetal sur-
gery?)

A particularly agonizing first paradigmatic question is when pa-
tients who want this should be able to undergo fetal surgery.12–18 It 

may, for instance, become possible for pregnant persons whose fetus 
has Down syndrome to have fetal surgery to increase this fetus’s later 
cognitive functioning.19–23 Here, there would be the usual balancing 
concerns of risks to these pregnant persons, respecting these patients’ 
autonomy, and benefitting the fetus.24–26 In this case, however, an ad-
ditional concern especially would be the social response. That is, if 
this gain in later cognition could be achieved, persons carrying such 
fetuses could then be socially pressured to undergo this procedure. 
Notably, though these fetuses might then be seen as unequivocally 
benefitting from this procedure, some parents may not want to under-
go this because they, even in advance, value these children-to-be just 
as they are.

Persons who have given birth to an infant with Down syndrome 
have felt enraged, for example, when just after their baby’s birth, pro-
viders have said they were sorry that their child had Down syndrome. 
“My child is as precious as any child,” one railed, “and in fact even 
more so!” Further, still another anticipated ethical concern that would 
arise if this increase in cognition could be accomplished involves jus-
tice. If this procedure is available to some, it may be that it should be 
available to all, especially because this may so change and arguably 
add to these children’s lives. Pregnant persons may be willing to risk 
even their life ending for gains such as this. If, then, a line should be 
drawn to prevent this risk and more serious risks, what criteria should 
providers use to decide this?

An ethically related conundrum arises when pregnant persons 
have a condition such as an uncurable cancer and medicines which 
may prolong their lives may harm their fetus. This is a context in whi-
ch priority is given to pregnant persons’ autonomy as it is in other 
cases in which patients with capacity may refuse treatments at any 
time. These patients may lose their decision-making capacity. Then, 
whether they should continue to be treated for the sake of the fetus 
may be more open to controversy. 

Providers’ moral conscience

(When, if ever, should providers not make decisions based on 
their personal moral beliefs?)

Providers may hold in regard to fetal surgery and in other areas 
that at some point since it is they who must do the surgery, they are 
wholly ethically justified and legally entitled to refuse to do any pro-
cedure which would violate their moral views.27–29 This decision may 
again, however, be more complex than this at first may appear. That is, 
providers may make decisions based on biases unknown to them more 
than they realize. We are all subject to having feelings only some of 
which we at any one time are aware. Our brains then reflexively seek 
out logical arguments to support these feelings. These arguments may 
then be “cherry-picked” or selected out partially rather than impar-
tially without our knowing this. 

The practical importance of this human tendency is that providers 
may make decisions regarding pregnant persons that vary according 
to their prior biases. With this awareness, providers have an exceptio-
nal obligation to seek to identify and distinguish their individual and 
even idiosyncratic personal biases to try to discern whether they differ 
from most other providers and thus whether in this sense, their views 
are outliers.30,31 Then, to the degree, if any, that they discern this, they 
should advise these patients wanting to take greater risks accordingly 
so that these patients’ options and outcomes are not limited by which 
providers they just happen to see. If this occurs, this would be arbi-
trary in a way that - contrary to the six-month rule just considered - is 
in principle ethically unjustifiable.
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Providers could offer to help these patients further by referring 
them to another provider who has a less outlying moral view. This, 
however, raises yet an additional ethical problem. Their hospitals’ 
even just referring this patient to another provider whose moral view 
differs would violate their own moral view, though to a much lesser 
extent. Their dilemma would be much like that of a pharmacist who 
opposes restricting fetal life to any degree and is faced with whether 
to refer a patient wanting an abortion-inducing medication to another 
pharmacist who will. Ethically then such providers would have at le-
ast somewhat sound moral ground for refusing to serve the patient in 
this way regardless of what the law may require. Ethically, such provi-
ders may, however, have an ethical obligation to foresee this impasse 
coming about and do then whatever they can to prevent the patient 
from suffering due to their hidden, possibly even idiosyncratic moral 
view.32 

Providers in any case may at least have an affirmative obligation to 
inform patients who could be significantly affected by their outlying 
moral view that they have this view as early on as possible. Then, they 
can seek out on their own another provider if they want to.

An example illustrating the practical ramifications of these con-
siderations is pregnant persons wanting fetal surgery. They should 
know if their providers have views that would exceptionally limit 
them early on not only so that they could find another provider if they 
want but because their pregnancy as opposed to remaining mostly the 
same over time is progressing.

How might then this be incorporated into a hospital policy so that 
this could then be best done? Hospitals could inquire regarding such 
providers’ moral views and make this information available to these 
patients when these views would, based on informed self-reporting, 
indicate that this would be the case. Here a somewhat analogous si-
tuation exists for patients who are Jehovah’s Witnesses and need im-
mediate surgery but are unwilling to accept blood.33 If they do not 
have this surgery in time, this might make the difference in whether 
or not they survive. If, then, the hospital to whom this patient comes 
has already on hand a list of surgeons willing to operate under these 
circumstances without using blood and, thus, this increasing the risk 
of death, this could save these patients’ lives.

Some might see these two examples, providers refusing to do un-
duly risky fetal surgery and their not being willing to operate without 
blood as too dis-analogous to be theoretically useful. In the first ins-
tance, for example, the harm providers risk doing is active, whereas 
in the latter case. this harm would be passive or brought about by 
omission. The harms involved in both contexts are also much diffe-
rent. Still, both share the gain that hospitals could give patients by 
acquiring information they need and would want more in advance.

Discussion
The ethical considerations outlined above chiefly involve four 

principles: respect for persons and specifically autonomy, justice, be-
neficence and non-maleficence. The first two of these are in ethical 
terms “deontological”. They are not based on consequences. The lat-
ter two are. There are significant implications of the difference. The 
former two may justifiably prevail regardless of adverse consequen-
ces. Providers may, for example, be ethically justified in telling pa-
tients the truth even when they can foresee that in net effect, this will 
harm them. Extrapolating this possibility to the fetal surgery example 
we have been considering, providers might be justified in doing this 
surgery to respect pregnant persons’ autonomy even if they believe, 
based on consequences alone, that this would not be justifiable. 

Principles
Respect for autonomy

(When if ever, should providers over-rule pregnant persons who 
refuse treatment?)

Respect for persons’ autonomy honors the right of competent indi-
viduals to make personal choices for themselves. Allowing this choo-
sing requires verification of the competency of the individual if this 
seems in question.34 However, this principle becomes more difficult to 
apply when the individual making this choice is pregnant. In addition 
to these persons’ autonomy, their decisions affect their fetus. Suppose 
here, for example, that on ultrasound at 36 weeks’ gestational age, 
evidence is found suggesting severe pre-eclampsia. Labor is induced 
but at 5 cm dilation, the fetal heart rate shows evidence of persistent, 
fetal intolerance of labor, and, thus, providers recommend a caesarean 
delivery. The patient who appears competent refuses caesarean deli-
very. What should this patient’s provider do?

Courts generally uphold competent patents’ autonomy. Here, 
however, in addition to the fetus’s risk being ethically conflicting and 
thus problematic, this patient may feel stressed and even fear and, as a 
result not be making the choice that this patient genuinely wants. Ge-
nerally, providers should seek not to influence patients to adopt their 
own view. For the above two reasons, the fetus’s competing interest 
and the likelihood or at least possibility that the patient’s usual capaci-
ty for decision-making may be somewhat impaired, this situation may 
warrant providers making an exception.

Justice

(When, if ever, should pregnant persons be included or not inclu-
ded in research?)

This principle is widely applicable but often overlooked and/or 
given less moral weight than it warrants.

Here we may consider again the question we alluded to also above: 
when should pregnant persons be included in research? We can ask 
more specifically if persons should be included only if they can be 
informed and consent prior to delivery or also when they are about to 
deliver, as well?

When patients are pregnant, they differ from other patients in that 
the interests of two persons or of one person, a potential person, the 
pregnant person and the fetus, are at stake. Yet, providers must tre-
at pregnant persons as equally to non-pregnant persons as possible. 
Otherwise, to the extent that they do not, this could risk these patients 
rightly seeing themselves as being viewed and treated by providers as 
if they are a separate category of patients warranting less autonomy 
than others.

In the law, one side or the other may have what the law calls the 
“burden” of proving their case. In criminal law, for example, the pro-
secution has the burden of proving that an alleged defendant is guil-
ty. Extrapolating this term to this clinical setting, providers have the 
burden of making the case that their treating the above two groups 
differently is ethically justifiable.

A paradigmatic example of such a dilemma illustrates how this 
challenge may be applied in reality. This question involves who 
should be eligible to participate in research. Pregnant persons have, 
often in the past, been excluded from being able to participate in rese-
arch because it was thought they and their fetuses should be protected 
from possible risks. Now it is presumed to a much greater extent that 
these pregnant persons should be included unless there are more com-
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pelling reasons to exclude them. The gain from now including them is 
straight-forward. We will know better how to treat pregnant persons.

Women discussing participation prior to delivery will have more 
time to discuss this during pre-natal visits and be less stressed. This 
may, however, discriminate against women who do not come for pre-
-natal care, but just come in for care for the first time when they are 
already in labor. Further, this difference may reflect other factors, such 
as poverty or conditions that make it harder for these persons to come 
for pre-natal care. How much moral weight here, if any, should justice 
count in deciding which patients should be included?

Beneficence

(What should providers do when patients are more severely im-
paired?)

The concept of beneficence covers actions in which the goal is to 
improve an established situation. Whereas in the past, not doing harm 
has been given ethical priority over doing good, as in the Hippocratic 
Oath, this priority now is more questioned. It may be that doing good 
should prevail. Thus, which value should take priority, in any given 
case, may now need to be argued. As previously presented, the person 
arguing that one of these consequential values should take priority 
over the other has the burden, again in a legal sense, to make this case.

This principle may be particularly important when providing care 
for patients who are mentally impaired and require parental or custo-
dial care. Parents or custodians may request a procedure, such as sur-
gical sterilization, to prevent a child from the consequences of sexual 
activity or assault. The hygiene demands of a disabled person during 
menstruation may also prompt caregivers to request more invasive 
surgery, such as a hysterectomy, to help with these issues as well as to 
remove their risk of pregnancy. 

Suppose, for example, that parents bring in their teenage daughter 
who has just begun to menstruate. She has spastic cerebral palsy whi-
ch has left the daughter’s legs in a “scissored” position, such that she 
is confined to a wheelchair. Her legs are, crossed at mid-thigh so that 
it is extremely difficult to care for her hygiene needs. She is severely 
cognitively impaired and she became terrified when she just had her 
first period, in large part because she did not understand what was 
occurring. She also fought them and cried. What should the provider 
recommend in this case? 

Here, additional complicating factors are our, in part, historically-
-sourced strong objections to sterilization procedures and our present 
commitment to do all we can for persons who are in any way impai-
red.35 In regard to this latter concern, we should not think in terms of 
the word “disability”, because it may be that people with impairments 
are limited in what they can do not because they couldn’t with the 
necessary assistance but because the greater society hasn’t provided 
them the means they need to function optimally. Providers seeking to 
provide these patients maximum benefits may want to ask then how 
this last societal consideration should affect them when they make 
their recommendations. 

Non-maleficence

(When, if ever, should children being biologically related to their 
parents make a difference?)

The definition of non-maleficence is “doing no harm”. It differs 
from beneficence, which implies “doing good” or making something 
better.

Here, let us suppose that a gestational carrier agrees to carry a 
pregnancy for a person who is unable to carry a pregnancy themsel-
ves. The gestational carrier may be inseminated with an embryo cre-
ated from the sperm from one partner and a donor egg or an embryo 
from the egg and sperm of the intended parents. In either case, the 
gestational carrier may do this for financial or philanthropic gain. The 
gestational carrier agrees to carry the pregnancy, undergo labor and 
delivery, and then relinquish the child to the donor parents at birth. 
There is the potential for several harms from this arrangement. The 
fetus could be harmed through exposure to an unfavorable uterine 
environment. The health of the gestational carrier could be harmed 
by a difficult pregnancy and by the grief of giving up the infant. The 
emotional well-being and parental bonding of the parents could be 
harmed by a refusal of the gestational carrier to give up the infant. 
These potential harms may be offset by the benefit of allowing the in-
fertile couple to have a child that is genetically related to them. Is this, 
however, subtly too problematic by implicitly supporting the view 
harmful to children that they are more valued if genetically related to 
their parents than if they are not?

 The care perspective

(Should providers seek mediation before they apply ethical analy-
sis?)

Providers as the above parties are limited in their capacity to know 
how they later will feel. The analysis of what providers should do 
may involve the above principles and seek to decide which should 
prevail. This may result in a win or lose outcome. There is, however, 
possibly, an alternative.36–37 Providers may seek mediation. Mediators 
seek to meet with parties and non-judgmentally pursue with them all 
what most deeply they want. They seek to discern and unearth deeper 
values these parties hold within themselves though they initially may 
start from a different place. They seek to arrive at an end all can more 
readily accept. This endeavor and end may warrant providers initially 
pursuing this when ethical problems arise because this approach pla-
ces higher value than abstract analysis on these people’s subsequent 
relationships and feelings toward each other.38 These priorities are fa-
vored by a framework other than analysis. This approach is referred to 
as, among other names, the Care Perspective.

Conclusion
Providers working in reproductive care may face myriad ethical 

problems. While their greatest training has been in how to provide 
their patients optimal medical care and this is as it should be, there 
are subtleties that may be involved in giving these patients optimal 
ethical care that they may as a result of being so devoted to learning 
these clinical topics miss. This piece is intended to provide these pro-
viders a glimmer of more subtle ethical concerns and means of re-
solving them. It is hardly comprehensive but I have sought here to 
provide a few less apparent pertinent perspectives that are particularly 
of greatest clinical importance. These include, for example, justifiable 
and unjustifiable resort to ends that are arbitrary and what providers 
should do when they have less common, personal ethical views. The 
example of what providers should do when patients want more dan-
gerous fetal surgeries is highlighted in that in part it involves more 
than other dilemmas the best interests of pregnant persons and of their 
fetuses being in conflict. Finally, I present the four core ethical prin-
ciples and examples illustrating each and a key different framework, 
the care perspective. I suggest why providers seeking mediation may 
be an optimal first course. All these mini-selections I hope to a small 
but significant extent may add to these make providers’ ethical savvy.
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