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is mistaken eyewitness identification (43%). These 43% represent 
people who honestly believed that they saw someone, but we now 
know, often through DNA evidence, that they were wrong.1 For “rape 
and robbery, the false convictions we know about are overwhelmingly 
caused by mistaken eyewitness identifications - a problem that is 
almost entirely restricted to crimes committed by strangers . . .2” 
Memories that are emotionally negative have greater potentiality to 
be flawed.3 One study examined intoxicated eyewitnesses -one group 
had 0.04 blood alcohol concentration. The second group had 0.07 
blood alcohol concentration; the control group was alcohol-free. The 
typical blood alcohol-driving limit in the United States is .08. The 
study showed each group a staged kidnapping and, one week later, 
the study asked everyone to pick out the kidnappers out of a line-
up. All three performed about the same, slightly better than chance. 
There were no significant effects of alcohol intoxication with respect 
to performance.4 All three groups - including the one where the 
witnesses were alcohol-free ---- performed poorly.

It is for these reasons that courts should (but do not) routinely 
allow defendants to request an out-of-court lineup. People v. Bradley 
say broadly that, “A criminal defendant does not have a constitutional 
right to participate in a lineup whenever he requests one.5” Other 
courts also reject any right to a line-up, but they allow the trial judge 
to order one, in the exercise of his discretion. Rather than allow a 
lineup if the trial court’s discretion,6 it should be the general rule 
that defendants have a right to seek an out-of-court lineup, with the 
results disclosed to the jury, which can then evaluate that evidence. 
Most courts reject that common-sense solution, but it would bring a 
measure to justice to a flawed practice.
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Eyewitness identification is both the most persuasive and often the 

unreliable testimony. Why it is persuasive is easy to understand. The 
witness testified under oath that he or she actually saw the individual 
(often a criminal defendant) at the department store on the day of the 
robbery, pull a gun on the clerk and abscond with the cash in the register. 
Yet, we have very persuasive evidence that identifications are often 
unreliable. According to the National Registry of Exonerations, as of 
March 1, 2012 (the most recent figures), there were 873 exonerations. 
Of this group, 37% were exonerated with the help of DNA evidence; 
63% without the use of DNA. Since 2000, exonerations have averaged 
52 a year, or one a week, and 40% of them include DNA evidence. 
The most common causal factor that contributed to these exonerations 
is perjury or false accusation (51%). The second most common reason 
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